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1. Introduction

Dealing with a legacy of past human rights violations is one of the most difficult challenges facing societies in transition from authoritarian regimes to more democratic forms of government. Initiatives to confront impunity and to promote the rule of law by investigating past abuses are important factors in accomplishing this transition. To this end, there is a need to acknowledge publicly the abuses which have taken place, to hold those responsible who have planned, ordered, and committed such violations, and to rehabilitate and compensate victims. This process of dealing with the past is a necessary precondition for reconciliation.

2. A Conceptual Framework for Dealing with the Past

Although there is no standard model for dealing with the past, in recent years a number of precedents have been established through the work of Special Rapporteurs and Experts of the United Nations on the issues of reparations, impunity and best practices in transitional justice.
  For the sake of illustration, the so-called “Joinet principles”, developed by UN Special Rapporteur Louis Joinet to address the issue of impunity, provide an useful framework to conceptualize four areas of activity central to dealing with the past.

The Right to Know
The right to know involves both a right on the part of individual victims to learn the truth about what happened to their loved ones and a collective duty on the part of society to learn lessons from history in order to prevent the recurrence of human rights violations in the future. 

To ensure this right, the “Joinet Principles” propose the establishment, in principle, of extra-judicial commissions of inquiry (in practice, often called “truth” or “truth and reconciliation” commissions). The commissions themselves serve a twofold purpose: 1) to dismantle the administrative machinery which has led to aberrant behaviour in the past, in order to ensure that it does not recur, and 2) to preserve evidence for the judiciary. The second measure often entails the preservation of archives relating to human rights violations.
The Right to Justice

The right to justice implies that any victim can assert his or her rights and receive a fair and effective remedy, including the expectation that the person or persons responsible will be held accountable by judicial means and that reparations will be forthcoming. The right to justice also entails obligations for the State to investigate violations, to prosecute the perpetrators and, if their guilt is established, to punish them. National, international, and so-called “hybrid” courts and tribunals, involving local and foreign experts, have been established to exercise this right.

The Right to Reparation

The right to reparation entails individual measures for victims, including relatives or dependants, in the following areas: 

· Restitution, i.e. seeking to restore the victim to his or her previous situation;

· Compensation, i.e. for physical or mental injury, including lost opportunities, physical damage, defamation, and legal aid costs;

· Rehabilitation, i.e. medical care, including psychological and psychiatric treatment.

In addition to individual measures, collective forms of reparation are also foreseen which involve symbolic acts such as annual homage to the victims or public recognition by the State of its responsibility in order to discharge the duty of remembrance and help to restore victims' dignity.

The Guarantee of Non-Recurrence

The guarantee of non-recurrence focuses on the need to disband paramilitary groups, to repeal emergency laws, and to remove officials from office who are implicated in serious human rights violations. Measures in this regard include a process of disarmament, demobilization, and reintegration for armed groups as well as lustration, vetting, and other administrative procedures for the reform of state institutions.

3. Diagram: Conceptual Framework for Dealing with the Past

As a means of visualizing the activities which might be involved in such a process of dealing with the past, KOFF – swisspeace in collaboration with the Dealing with the Past desk at the Swiss Federal Department of Foreign Affairs, Political Division IV has designed a graphic representation which illustrates concrete activities associated with the four principles cited above. The diagram may be used to identify the activities of international, national, and local actors in the four areas in a specific context and has proven to be an useful mapping tool in this regard. 

When developing strategies for dealing with the past in post-conflict societies, it is important to remember, that these four principles involve individual rights on the part of victims and collective duties on the part of the state. In order to address adequately the demands derived from these rights and the obligations associated with these duties, it will be necessary to devise a long-term process involving multi-level negotiations with a variety of international, governmental, and civil society actors. The dynamics of the process itself will be determined by political, economic, social, and cultural factors particular to the context. 

Outgoing from the innermost circle of individual victims and perpetrators who are the focal groups for specific restorative and retributive measures, the diagram attempts to illustrate dealing with the past as a political and social process of democratization in post-conflict societies, beginning with activities related to the four principles. Progress made in any one of the four areas, such as the realization of war crimes trials in connection with the right to justice or the introduction of security sector reforms in connection with the guarantee of non-recurrence, will in turn serve to combat impunity and strengthen the rule of law. It is on this basis that the longer-term collective project of reconciliation and conflict transformation can be realized, in the course of which both victims and perpetrators will assume new social identities as stakeholders in a new societal contract. 

4. Transitional Justice and Dealing with the Past

Transitional justice is a developing field and the term itself, suggesting preconceived notions of both “transition” and “justice”, has been the subject of considerable debate in recent years. 
 In practice, transitional justice has been understood in both broad and narrow terms. Broadly speaking, it refers to a whole range of measures which may be undertaken to address a legacy of  gross human rights abuse and injustice in a post-conflict society and typically may involve political, economic, judicial, and educational reforms to lend legitimacy to a new government. In a more narrow sense, however, transitional justice has been characterized as a legal approach, utilizing both judicial and non-judicial mechanisms, to (re-)establish the rule of law in connection with a social and political process of dealing with the past.
 

Depending on the conditions of the transition, i.e. whether the transition is led by the elite of the old regime, is forced on the elite by the opposition, is the result of negotiations between the elite and the opposition or has been imposed from the outside by a foreign power, the successor government may pursue a range of options in dealing with the past, extending from prosecution to selected or even general amnesties. Thus, despite the development of standards in dealing with the past as cited above, the choice of approach and instruments will be closely linked to the circumstances of the transition and to the attendant political will (or lack thereof) to implement them.  

In general, the discourse on transitional justice differentiates between several different approaches:

· Retributive: the punishment and prescription of corrective action for perpetrators of human rights violations;

· Restorative: the building or re-building of relationships among conflicting parties;

· Historical: the establishment and recognition of the facts concerning human rights abuses based on truth-seeking;

· Compensatory: the provision of reparations to rectify harm, individually to victims or their families or collectively to communities;

· Distributive: the (re-)allocation of material and immaterial resources, addressing the root causes of conflict in society.

In the following, we will focus on the two major distinctions – retributive and restorative justice – acknowledging that issues of historical, compensatory, and distributive justice are often addressed by the measures taken in this connection. 

Retributive Justice and International Tribunals

Retributive justice is based on the principle that those who are responsible for human rights violations should be punished in a court of law or should at least publicly assume responsibility for their deeds and be held accountable. It assumes that criminal behavior has created an imbalance in the social order which can only be restored through a countermeasure of prescribed sanctions. The sanctions themselves are intended to ensure:

· the accountability of perpetrators for their past actions;

· the deterrence of future violations;

· an effective response to a culture of impunity;

· the promotion of an environment in which perpetrators and victims can live in proximity to one another.

In a transitional context, retributive justice further serves:

· to preclude vigilante justice in which victims themselves seek punishment from perpetrators;

· to ensure that perpetrators no longer remain in control of political, social, and economic power;

· to individualize guilt so that entire communities or social or ethnic groups are not held collectively responsible for violations;

· to instill trust in the effectiveness of new legal, justice, and political systems.

Retributive justice may also include compensatory measures, generally in the form of a financial payment or a provision of services made to the victim or the victim’s family either by the offender or by the state. Both retribution and compensation have symbolic value, as they are concerned with righting an imbalance. 

The ad hoc tribunals established in the Hague (International Criminal Tribunal for the former Yugoslavia ICTY) and in Arusha (International Criminal Tribunal for Rwanda ICTR) are the most important recent examples of the retributive approach.  An innovation of this model was introduced with the hybrid criminal tribunals set up in Sierra Leone and in East Timor, which involved both foreign and domestic judges. The operation of these tribunals has assured a measure of justice to the victims in the countries concerned which otherwise could not have been guaranteed. In addition, they have contributed significantly to the jurisprudence of international criminal law, particularly in identifying levels of individual and command responsibility and in elaborating operational definitions of genocide and rape as war crimes and crimes against humanity. 

Yet, the tribunals themselves have faced a number of obstacles in pursing their mandates. They have proven to be expensive instruments with relatively modest results in proportion to the gravity and the extent of the crimes within their jurisdiction. The ICTY and the ICTR together have an operating budget of more than a quarter of a billion dollars per annum and yet, they have only been able to handle a limited number of cases, involving high profile political and military leaders. The majority of cases will have to be tried in local courts. Even so, as the example of Rwanda demonstrates, there are limits here as well, given the sheer number of cases to be dealt with. With more than 125’000 suspects in prison without the prospect of a trial within a reasonable period of time, a traditional form of dispute mechanism, known as “gacaca”, has been introduced to deal with the backlog of cases.
 This innovation, in turn, has drawn criticism as evidence of a double standard, i.e. costly international tribunals for high profile criminals and inexpensive local courts for the majority of cases. Given the immense costs involved, the question has also been raised whether the limited funds available should not rather be invested in rehabilitation and economic development to the benefit of a broader cross-section of society.

Restorative Justice and Truth Commissions

Restorative justice is an “alternative justice paradigm” (Zehr) which places a priority on the need to redress injury, to heal wounds, and to restore trust in post-conflict societies. According to this view, human rights violations are first and foremost crimes which violate human relationships and the given social order. The process of justice is therefore regarded primarily as a collective social responsibility, in which victims, perpetrators, and the affected communities are the key stakeholders. Elements of restorative justice include:

· measures to address root causes and structural dimensions of violence;

· participation of all the key stakeholders;

· public acknowledgement of the material, emotional, and social needs of victims; 

· measures to rehabilitate and reintegrate perpetrators into society; 

· material and symbolic trust-building measures on a community level.

Truth telling and mediated encounters between victims and perpetrators are important instruments in this process as are expressions of remorse and the payment of reparations to victims or to their families. In some cases, public confessions of guilt and/or apologies have been named as conditions for the pardon and reintegration of perpetrators. In other cases, conditional amnesties, particularly for child soldiers, have been part of Disarmament, Demobilization, and Reintegration (DDR) programs.  Blanket amnesties are contrary to international law which forbids amnesties for crimes against humanity, genocide, and war crimes. 

The most typical instrument of restorative justice has been the truth commission. Since the mid-eighties, there have been seven major truth commissions (Argentina, Chile, El Salvador, Germany, South Africa, Guatemala, Peru) and more than twenty-five minor commissions with a more limited scope. Although international standards have not been developed to define the tasks and mechanism of a truth commission, there are a number of characteristics which may be regarded as typical. A truth commission is a temporary body, set up by an official authority to investigate a pattern of gross human rights violations committed over a set period of time in the past. Its mandate usually includes the legal authority to gather factual information on victims, to locate victim remains, and to search for persons who may be still alive. This may or may not involve the identification by name of those responsible for past abuse or the proposal to grant amnesty to perpetrators on the condition of their full disclosure of the truth or proportionality between the acts committed and their avowed political purpose. At the conclusion of its mandate, a truth commission normally publishes a report on its activities which often include conclusions based on its investigations and recommendations for justice and reconciliation. 

As an instrument of restorative justice, truth commissions are still evolving. Their primary purpose is to provide an authoritative record of human rights violations in the past which can then become part of a nation’s common history. The public acknowledgement of past atrocities by an official body is regarded as a major precondition for reconciliation across social, political, and ethnic divisions. At the same time, as part of a negotiated settlement, a truth commission may also serve an important symbolic purpose in signaling the transition to a democratic political order that respects and protects human rights.
 A key factor in the success of a truth commission is therefore the issue of political will. Given their status as extra-judicial bodies, their conclusions are not legally binding. The implementation of their recommendations depends instead on the commitment of the new government to a long-term process of reform. Without that commitment, the credibility of the work of a truth commission can be seriously undermined.

A final point concerns the focus on the needs of victims. International norms now exist to define victim status and the right of victims to an effective legal remedy and to forms of reparations.
 In practice, however, the distinction between ‘victim’ and ‘perpetrator’ can become blurred when individuals are subject to coercive systems. The phenomenon of ‘collaboration’ is one example, child soldiers another. The question of “who is a victim?” is a divisive one especially when it is linked to the related issues of amnesty and reparations. In a society, divided by violent conflict with victims and perpetrators on all sides, the “competition of victims”(Chaumont) is one of the greatest challenges facing a truth commission. 

In this regard, we may also question the dimension of healing envisioned by the restorative approach and claimed by some commissions.
  The right to justice for victims also includes a right not to be further damaged (secondary victimization) by the process set up to seek redress. In South Africa, many victim families refused to submit their cases before the Truth and Reconciliation Commission, because they did not agree with the amnesty provision. Others participated, but relived their trauma during testimony. Indeed, recent research in connection with the truth commission in Sierra Leone has questioned the tenet that public truth telling is therapeutic for victims or their communities. On the contrary, “social forgetting” was found to be a common practice in those communities confronted with the task of reintegrating and healing child and adult ex-combatants.
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� See  the reports submitted by Theo Van Boven (E/CN.4/Sub.2/1993/8), Louis Joinet (E7CN.4/Sub.2/1997/20/Rev.1), and Cherif Bassiouni (E/CN.4/2000/62).


� Professor Louis Joinet, Special Rapporteur to the UN Sub-Commission on the Promotion and Protection of Human Rights, submitted his final report on impunity in 1997. An up-date of the principles to combat impunity, reflecting recent developments in international law, was prepared by Diane Orentlicher, an independent expert appointed by the UN Secretary General, and submitted in 2005. See: E/CN.4/2005/102/Add.1 and her commentary on the principles (E/CN.4/2005/102).





� The diagram referred to has been included as an appendix to this document.


� Alex Boraine. Transitional Justice as an Emerging Field. Paper presented at the symposium on “Repairing the Past: Reparations and Transitions to Democracy” in Ottawa, Canada on March 11, 2004. 


Available at: http://www.idrc.org.sg/uploads/user-S/10829975041revised-boraine-ottawa-2004.pdf;


Ruti Teitel. Transitional Justice Geneology. Harvard Human Rights Journal 16, 2003.


Available at: http://www.law.harvard.edu/students/orgs/hrj/iss16/teitel.pdf.


 


� Because of the limitations suggested by the terms “transitional” and “justice”, many policy-makers and practitioners prefer to use the term “dealing with the past” to designate the process as a whole.


� Sanam Naraghi Anderlini, Camile Pampell Conaway, and Linda Kays. Transitional Justice and Reconciliation.


http://www.womenwagingpeace.net/content/toolkit/chapters/Transitional_Justice.pdf


� „Gacaca“ is the name for a type of grass which grows is the Rwandan hills and was used to designate a local dispute mechanism which took place on the village commons and involved the participation of the village elders as mediators between the conflict parties. Approximately 10’000 “gacaca” courts have since been set up throughout the country. 


� This legitimacy may not be warranted in all cases. In El Salvador, for example, death squads continued to operate while the UN sponsored truth commission, set up as part of the peace agreements, conducted its investigations. Cf. Th. Buergenthal. The United Nations Truth Commission for El Salvador. In: Niel J. Kritz (ed.). 1995. Transitional Justice. United States Institute of Peace. Washington.


� Theo von Boven. 1997; Cherif Bassiouni. 2000. See also the UN General Assembly resolution “Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power” (A/Res/40/34) from 29 November 1985.


� „Healing through Revealing“ was one of the mottos of the South African Truth and Reconciliation Commission. Other commissions (Sierra Leone, East Timor) have operated on a similar premise.


� Rosalind Shaw. 2004. Rethinking Truth and Reconciliation Commissions: Lessons from Sierra Leone. United States Institute of Peace. Special Report 130. � HYPERLINK "http://www.usip.org/pubs/specialreports/sr130.html" ��http://www.usip.org/pubs/specialreports/sr130.html�
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